BART CANNCN
| BLA 94-493 Deci ded February 25, 1997

Appeal froma decision of the Oegon Sate fice, Bureau of Land
Managenent , decl ari ng unpatented mni ng cl ai ns abandoned and voi d.
CRWC 43198 et al .

Afirned.

1 Mning Qains: Rental or dai mMintenance Fees--
Regul ations: Interpretaton

Because mining claimrental fee filings were excl uded
fromthe 15-day grace period provided by 43 CFR 3833. 0-
5 (m (1993) for paynents by mail, a clai mof exenption
fromrental fees recieved by BLMon Sept. 2, 1993, was
untinely, although it was nailed before the filing
deadl i ne of Aug. 31, 1993.

APPEARANCES  Bart Gannon, Seattle, Vdshington, pro se.
CP'N ON BY ADM N NSTRATI VE JUDGE ARNESS

Bart CGannon has appeal ed an April 7, 1994, decision of the Oegon
Sate Gfice, Bureau of Land Managenent (BLN), declaring unpatented mning
claims CRWC 43198, C(RWC 56523, (RVC 124959, CRVC 124962, (RVC 126487,

QRVC 126451, CRVC 126467, and CRVC 126475, abandoned and void for failure
tofile on or before August 31, 1993, either rental fees of $100 per claim
or an application for certification of exenption frompaynent of rental
fees for the 1993 and 1994 assessnent years. BLMs decision was based on
the Departnent of the Interior and Rel ated Agencies Appropriations Act for
FHscal Year 1993 (Act), P.L. 102-381, 106 Sat. 1374, 1378-79 (1992) and

i npl enenti ng regul ati ons.

In his statenent of reasons Gannon states that he mailed his
application for certification of exenption frompaynent on August 27, 1993,
using the Lhited Sates Postal Service "Second Day Priority” nail. The
nailing envelope is in the case file and confirns that assertion. The
envel ope al so bears a stanp on the outside fromthe BLMnai | roomin
Portland, Qegon, show ng that the envel ope was received at 7:55 a.m
on Septenber 2, 1993. The application al so bears a recei ved stanp of
7:55 a.m, Septenber 2, 1993. Gannon argues that the Postal Service
states the envel ope shoul d have been del i vered by August 29, 1993.
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He al so argues that BLMwas negligent in failing to provide him
personal ly, prior to the August 31, 1993, deadline wth infornati on of the
new filing requirenents pertaining to the Act. He asserts he becane aware
of the newregulation shortly before the filing deadline, when he recei ved
a notice fromthe Northwest Mning Association. Cannon nai ntai ns he
received no infornation fromBLMand that the statutory and regul at ory
changes were not available to himfromany readily obtai ned publicati on.
He al so contends he had no prior notice there woul d be no 15-day grace
period for filing the required docunents.

h Gctober 5, 1992, the Act becane law A provision of the Act
relating to mning established that rental fees were to be paid "on or
before August 31, 1993 in order for the clainant to hol d such unpat ented
mning claim mll or tunnel site for the assessnent year ending at noon
on Septenber 1, 1993." 106 Sat. 1378. The Act contai ned an identical
provi sion establishing rental fees for the assessnent year endi ng at noon
on Septenber 1, 1994, requiring paynent of the $100 rental fee on or before
August 31, 1993. 106 Sat. 1378-79. The Act further provided, under
certain circunstances, for exenption frompaynent of rental fees for
clainmants hol ding 10 or fewer clains, the so-called snall mner exenption.

Id. Additionally, the Act directed "[t]hat failure to nake the annual
paynent of the claimrental fee as required by this Act shall concl usively
constitute an abandonnent of the unpatented mning claim mll or tunnel
site by the claimant.” 106 Sat. 1379.

h July 15, 1993, the Departnent promul gated regul ati ons
inplenenting the rental fee provisions of the Act. 58 FR 38186. The
regul ations required a clainant to pay, on or before August 31, 1993, a
rental fee of $100 for each mning clam mll site, or tunnel site |ocated
on or before Gctober 5, 1992, for each of the assessnent years begi nning on
Septenber 1, 1992, and Septenber 1, 1993, or a conbi ned rental of $200 per
clam 43 (FR 3833.1-5(b) (1993). The regul ations al so i ncl uded secti ons
governing rental fee exenption qualifications, 43 GR 3833.1-6 (1993), and
rental fee exenption filing requirenents. 43 G-R 3833.1-7 (1993). The
regul ati ons further provided that failure to pay the required rental fee or
totinely file the required rental fee exenption docunents "shall be deened
conclusively to constitute an abandonnent of the mning claim mll site,
or tunnel site, which shall be void." 43 OFR 3833.4(a)(2) (1993).

The record on appeal shows that Gannon's application for exenption
frompaynent of rental fees was received by BLMon Septenber 2, 1993.
The exenption docunents were, however, required to be filed no | ater
than August 31, 1993. See 43 (FR 3833.1-7(b) and (d) (1993); see al so
43 (FR 3833.1-5 and 3833.1-6 (1993). The regul ations did not provide
a grace period for filing late certificates of exenption. See 43 OFR
4833. 0-5(m (1993), which provides that the 15-day grace period "does
not apply to filings nade pursuant to * * * 3833.1-5 or 3833.1-7."
Kathleen K Rawings, 137 IBLA 368, 373 (1997). This strict filing
requirenent 1s inposed in recognition of the requirenent inposed by
(ongress that, for every unpatented mning claim "each clai nant shall,
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except as otherw se provided by this Act, pay a claimrental fee of $100
to the Secretary of the Interior or his designee on or before August 31,
1993." 106 Sat. 1378, Kathleen K Rawings, supra at 369, 374. The
decision in Rawings is controlling here.

As to Gannon' s assertion that the Postal Service stated that the
docunents shoul d have been delivered by August 29, 1993, which woul d have
nade themtinely, the record shows that they in fact were not delivered
until Septenber 2, 1993. Cannon states that on August 27, 1993, he nailed
docunents to both the Qegon and California Sate dfices of BLM using the
Lhited Sates Postal Service "Second Day Air Priority.” According to
Cannon bot h envel opes were recei ved on Septenber 2, 1993. This reinforces
the viewthat the late delivery was due to a failure of the Postal Service.

(he who sends a communi cation to the Departnent through the Postal Service
bears the risk that it nay not be delivered on tine. See Janes B Paul ey,
53 IBLA 1, 4 (1981) and cases cited. The | oss caused by the failure to
nake tinely delivery nust be borne by CGannon, since it was he who chose the
neans of delivery. Paul W Tobel er, 131 | BLA 245, 248 (1994).

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR 4.1, the deci si on appeal ed
fromis affirned.

Franklin D Arness
Admini strative Judge
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ADM N STRATI VE JUDE MULLEN GONALRR NG

M opposition to the result reached in Kathleen K Rawings, 137 |BLA
368 (1997) was expressed in ny dissent in that decision. If the najority
in the Rawings case had agreed wth ne and ny dissenting col | eagues,
the holding in this case woul d surely have been that the docunents were
received in atinely nmanner. However, the najority of this Board did not
agree wth ne, and, recognizing that the precedent set by the majority
opinionin Kathleen K Rawings is controlling unless and until overturned,
| ambound to concur wth the disposition in this case.

RW Milen
Admini strative Judge
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